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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  203 

Chapter  1  Program  for  Neglected  or 
Delinquent  Children 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  U.S.  Secretary  of 
Education  (Secretary)  proposes 
regulations  to  implement  the  portion  of 
Chapter  1  that  provides  Hnancial 
assistance  to  State  agencies  responsible 
for  the  education  of  neglected  or 
delinquent  children  in  institutions. 

Under  Part  D  of  Chapter  1  of  Title  1  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  the 
U.S.  Department  of  Education 
(Department)  provides  financial 
assistance  to  meet  the  special 
educational  needs  of  children  in 
institutions  for  neglected  or  delinquent 
children,  children  attending  community 
day  programs  for  neglected  or 
delinquent  children,  and  children  in 
adult  correctional  institutions. 

DATES:  Comments  must  be  received  on 
or  before  January  31, 1989. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Mrs.  Mary  Jean  LeTendre, 
Director,  Compensatory  Education 
Programs,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 

SW.  (Room  2043),  Washington,  DC 
20202-6132. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  R.  Ogura,  Chief,  Program 
Policy  Branch,  Compensatory  Education 
Programs,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 

SW.  (Room  2043),  Washington,  DC 
20202-6132.  Telephone:  (202)  732-4701. 
SUPPLEMENTARY  INFORMATION: 
Background 

Title  I  of  the  Augustus  F,  Hawkins- 
Robert  T.  Stafford  Elementary  and 
Secondary  School  Improvement 
Amendments  of  1988  (Pub.  L.  100-297) 
amended  the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA)  to  include 
a  number  of  new  and  reauthorized 
programs.  One  of  these  programs  is 
Chapter  1  of  Title  I  of  the  ESEA,  which 
reauthorizes  programs  previously 
contained  in  Chapter  1  of  the  Education 


Consolidation  and  Improvement  Act  of 
1981  (ECLA).  Part  D  of  Chapter  1  of  the 
ESEA,  as  amended,  which  would  be 
implemented  by  these  proposed 
regulations,  provides  financial 
assistance  to  State  agencies  for  projects 
designed  to  meet  the  special  educational 
needs  of  children  in  institutions  for 
neglected  or  delinquent  children, 
children  attending  community  day 
programs  for  neglected  or  delinquent 
children,  and  children  in  adult 
correctional  institutions. 

In  reauthorizing  the  Chapter  1 
Program  for  Neglected  or  Delinquent 
Children,  Congress  enacted  several 
changes  designed  to  improve  services 
for  the  children  participating  in  the 
program.  First,  section  1241  clarifies  that 
if  a  State  agency  is  responsible  for 
providing  free  public  education  for 
neglected  or  delinquent  children  in 
institutions  or  adult  correctional 
institutions,  the  agency  is  eligible  for  a 
grant  under  this  part.  This  includes  a 
State  educational  agency  (SEA)  that  has 
the  responsibility  and  does  not  provide 
the  services  directly,  but  provides  the 
services  under  contract  with  a  local 
educational  agency  (LEA)  or  by 
arrangement  with  another  State  agency. 
The  Conference  Report  (H.R.  Rept.  567, 
100th  Cong.,  2d  Sess.  339  (1988))  further 
indicates  that  if  a  State  appropriates 
funds  specifically  for  the  SEA  to  provide 
education  for  neglected  or  delinquent 
children  in  institutions,  the  SEA  shall  be 
considered  to  meet  the  definition  of  an 
eligible  State  agency  under  this  part 
even  if  the  SEA  does  not  directly 
provide  the  educational  services. 

Second,  the  reauthorization,  in  section 
1242(a)  of  the  Act,  clarifies  that 
neglected  or  delinquent  children 
attending  community  day  programs  for 
neglected  or  delinquent  children  are 
included  in  the  categories  of  children 
eligible  for  services.  In  addition,  section 
1292  of  the  Act  provides  that 
handicapped  children  eligible  to  be 
counted  and  served  imder  this  part  are 
also  eligible  to  be  counted  and  served 
under  the  Chapter  1  program  for 
handicapped  children,  if  they  qualify  for 
services  under  section  1225  of  the  Act. 

Third,  section  1243  of  the  Act  seeks  to 
improve  the  transition  of  neglected  or 
delinquent  children  from  educational 
programs  operated  by  institutions  to 
regular  classrooms  operated  by  LEAs. 
The  Act  permits  a  State  to  reserve  10 
percent  or  less  of  the  amount  it  receives 
under  this  part  to  support  projects  that 
facilitate  the  transition  of  children  from 
State-operated  or  State-supported 
institutions  to  LEAs. 

Fourth,  section  1242(b)  of  the  Act 
contains  a  special  interpretation  of  how 
the  supplement-not-supplant 


requirement  applies  to  the  Chapter  1 
Program  for  Neglected  or  Delinquent 
Children.  Although  the  services 
provided  imder  this  part  must  be 
supplementary  to  services  provided  with 
State  funds,  compliance  with  the 
requirement  is  to  be  determined  on  the 
basis  of  the  total  hours  of  instruction 
children  receive  fi'om  State  sources 
without  regard  to  the  specific  subject 
areas.  For  example,  even  if  an 
institution’s  regular  program  of 
instruction  does  not  include  a  reading 
class,  funds  received  under  this  part 
may  be  used  to  provide  a  remedial 
reading  class  if  the  total  instructional 
time  for  the  selected  children  is 
increased  by  the  amount  of  time  of  the 
remedial  reading  class. 

Finally,  section  1242(a)  requires  that 
records  for  students  transferring 
between  institutions  and  LEAs  include 
any  available  individualized  education 
plans  for  the  students. 

Regulatory  Issues 

The  Secretary  particularly  invites 
comments  on  the  following  issues: 

1.  Reservation  of  Funds  for  Transition 
Services 

The  statute  provides  that  a  State  may 
reserve  up  to  and  including  10  percent  of 
the  amount  it  receives  under  section 
1241  of  Chapter  1  for  transition  services. 
Under  §  203.40(b),  the  Secretary  has 
interpreted  this  provision  to  mean  that 
the  State  agency  educating  the  children 
in  the  institutions,  which  will  not  always 
be  the  SEA,  has  the  discretion  to  reserve 
the  funds.  Since  the  State  agency 
provides  education  for  institutionalized 
children  returning  to  LEAs,  the 
Secretary  believes  that  the  State  agency 
is  in  a  better  position  to  determine  the 
transition  needs  of  students  and  to 
identify  the  resources  available  to 
facilitate  students*  transitions  to  LEA 
programs.  The  Secretary  specifically 
seeks  comments  on  whether  an  SEA  or 
State  agency  should  have  the  authority 
to  reserve  the  funds. 

2.  Definitions  of  Institutions 

Section  1244  of  Chapter  1  defines  the 
terms  “institution  for  delinquent 
children"  and  "institution  for  neglected 
children."  The  definitions  in  the  Act 
exclude  the  requirement  in  the  current 
regulations  that  children  in  the 
institution  have  an  average  stay  in  the 
institution  of  at  least  30  days.  The 
Secretary  believes  that  institutions  that 
serve  children  for  less  than  30  days, 
such  as  reception  and  diagnostic 
centers,  do  not  have  sufficient  time  to 
provide  services  of  sufficient  size,  scope, 
and  quality  to  meet  the  needs  of  the 
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children  sought  to  be  addressed  by  this 
program.  Therefore,  §  203.6(c]  adds  to 
the  statutory  definition  the  requirement 
that  children  in  an  eligible  institution 
have  an  average  stay  in  the  institution 
of  at  least  30  days. 

3.  Maintenance  of  Effort 

Section  1242(a]  of  the  Act  requires 
that  a  State  agency  maintain  fiscal  effort 
on  the  same  basis  as  is  required  of  an 
LEA  under  section  1018(a]  of  the  Act.  In 
determining  an  LEA’s  compliance  with 
the  requirement,  an  SEA  considers 
current  expenditures,  as  defined  in 
section  1471  of  the  Act,  in  the 
calculation  of  combined  Hscal  effort  per 
student  and  aggregate  expenditures.  The 
statutory  definition  of  current 
expenditures  includes  expenditures  for 
administration,  instruction,  attendance, 
health  services,  pupil  transportation 
services,  plant  operation  and 
maintenance,  Hxed  charges,  and  net 
expenditures  to  cover  deficits  for  food 
services  and  student  body  activities. 
These  expenditures  represent  an  LEA's 
fiscal  effort  in  providing  a  free  public 
education  for  its  students. 

A  State  agency  operating  institutions 
for  neglected  or  delinquent  children  is 
primarily  responsible  for  caring  for  the 
children  in  the  institutions.  Therefore, 
many  of  the  expenditures  incurred  by 
institutions  for  neglected  or  delinquent 
children  include  expenses  that  are 
primarily  associated  with  the  cost  of 
caring  for  the  children  rather  than  the 
cost  of  providing  them  a  free  public 
education.  Section  203.41(a)(3)  limits  the 
expenditures  to  be  included  in 
determining  whether  a  State  agency  has 
properly  maintained  effort  to 
expenditures  for  instructional  staff 
salaries  and  instructional  materials  and 
supplies.  The  Secretary  particularly 
seeks  comments  on  limiting  the 
expenditure  categories  and  whether 
additional  costs  should  be  included  in 
the  determination  to  reflect  educational 
expenditures  more  accurately  without 
causing  additional  and  unwarranted 
burden  on  a  State  agency. 

4.  State  Regulations 

Section  1451(b)  of  the  Act  requires 
that  State  rules  and  regulations,  relating 
to  the  administration  and  operation  of 
Chapter  1  programs,  be  reviewed  by  a 
committee  of  practitioners  prior  to 
publication.  T%e  statute  provides  that  a 
majority  of  the  members  of  the 
committee  be' representatives  of  LEAs. 
Section  1242  of  the  Act  requires  that 
programs  under  this  part  be 
administered  and  carried  out  in  a 
manner  consistent  with  section  1451(b). 
In  order  to  be  consistent  with  section 
1451(b),  the  Secretary  proposes  to 


require  that  a  committee  of  practitioners 
be  established.  However,  because  funds 
under  this  program  go  to  State  agencies 
rather  than  LEAs,  the  Secretary 
proposes  that  the  majority  of  the 
committee  represent  those  State 
agencies  rather  than  LEAs  as  provided 
in  section  1451(b).  Section  203.50(e)(3)(ii) 
of  the  proposed  regulations  reflects  this 
position. 

Applicability  of  Education  Department 
General  Administrative  Regulations 
(EDGAR) 

As  indicated  in  §  203.5(a),  the 
Secretary  proposes  to  make  the  relevant 
parts  of  EDGAR  applicable  to  programs 
under  this  part.  In  making  this  proposal, 
the  Secretary  is  responding  to  a  need  for 
additional  guidance.  During  the  six 
years  that  EDGAR  has  not  been 
applicable  under  Chapter  1  of  the  ECIA, 
SEAs  and  State  agencies  have  asked  the 
Department  niunerous  questions  that  are 
answered  by  the  provisions  in  EDGAR. 
Moreover,  without  the  benefit  of  the 
guidance  in  EDGAR,  a  number  of  States 
have  incurred  audit  exceptions 
concerning  flscal  control  and  fund 
accoimtability.  The  Secretary  believes 
that  making  the  relevant  parts  of 
EDGAR  applicable  to  programs  under 
this  part  will  address  Ae  need  for  better 
guidance  and  accountability.  Moreover, 
the  Secretary  does  not  believe  this 
action  will  create  additional  burden  for 
SEAs  and  State  agencies  because 
EDGAR  is  applicable  to  other  State- 
administered  Federal  education 
programs  and  has  recently  been 
reviewed  with  respect  to  federalism 
issues  and  brnden  reduction,  and  unduly 
burdensome  requirements  have  been 
revised  or  removed. 

Specifically,  the  Secretary  proposes  to 
apply  Part  76  [State-Administered 
Programs],  with  certain  exceptions:  Part 
77  [Definitions  that  Apply  to 
Department  Regulations];  and  Part  78 
(Education  Appeal  Board).  In  addition, 
regulations  implementing  the  new 
enforcement  provisions  in  Part  E  of  the 
General  Education  Provisions  Act  would 
apply  when  those  regulations  are 
promulgated.  Further,  the  Secretary 
proposes  in  §  203.5(a)(4)  to  apply  Part  80 
[Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments],  unless 
a  State  formally  adopts  its  own  written 
flscal  and  administrative  requirements 
for  expending  and  accounting  for  funds 
received  by  the  SEA  and  its  LEAs  imder 
this  part.  If  a  State  does  not  have  its 
own  written  requirements  implemented 
by  July  1, 1989,  but  wishes  to  develop 
them,  the  requirements  in  Part  80  would 
apply  until  such  time  as  written 
requirements  are  formally  adopted.  If  a 


State  chooses  to  apply  its  own  written 
requirements,  those  requirements  must 
be  available  for  Federal  inspection.  In  a 
case  where  departmental  officials 
determine  that  a  State’s  requirements 
are  not  sufflcient,  the  enforcement 
provisions  in  Part  E  of  GEPA  would 
apply,  including  the  due  process 
provisions  in  that  part.  During  the 
transition  period  provided  for  in  section 
1491(c)  of  the  Act  (July  1, 1988  through 
June  30, 1989),  a  State  may  continue  to 
comply  with  the  requirements  under 
Chapter  1  of  the  ECIA.  The  Secretary 
speciflcally  invites  comments  on 
§  203.5(a)(4). 

Program  Improvement 

Under  proposed  $  203.46(a)(2),  each 
State  agency  would  be  required  to  use 
the  results  from  evaluating  its  project  to 
make  necessary  improvements.  Any 
necessary  changes  in  the  project  would 
of  course  be  subject  to  approval  by  the 
SEA. 

State  Complaint  Procedures 

Section  203.52  of  the  proposed 
regulations  has  been  added  to  require 
States  to  develop  and  implement 
procedures  for  resolving  complaints  at 
the  State  and  local  levels.  The  Secretary 
has  added  this  section  in  response  to 
language  in  the  conference  report 
accompanying  the  Hawkins-Stafford  Act 
recommending  that  the  Secretary  “issue 
amended  regulations  making  34  CFR 
76.780  through  76.783  applicable  to 
Chapter  1.”  H.R.  Rept.  567, 100th  Cong., 
2d  Sess.  341  (1988).  The  Secretary  has 
proposed,  in  a  previously  published 
notice  of  proposed  rulemaking,  to 
remove  the  complaint  procedures  from 
Part  76  and  to  retain  those  procedures 
only  in  regulations  for  the  speciflc 
programs  to  which  they  apply.  Rather 
than  repeating  the  complaint  provisions 
currently  in  Part  76,  however,  the 
Secretary  has  attempted  in  $  203.52  to 
implement  the  conferees’  intent  that 
States  develop  and  implement 
procedures  to  resolve  complaints  while 
affording  States  maximum  flexibility  in 
tailoring  those  procedures  to  flt  State 
and  local  needs. 

Annual  Performance  Report 

Under  §  203.46(c),  the  SEA  will  be 
required  annually  to  submit  to  the 
Secretary  the  data  required  under 
section  1019(b)(3)  of  the  Act,  along  with 
additional  items  the  Department 
believes  are  necessary  in  describing  the 
impact  of  the  program.  'The  additional 
items  that  would  be  included  are:  (1) 
The  number  of  children,  by  grade, 
receiving  services  in  neglected, 
delinquent,  adult  correctional. 
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InvitatioQ  to  Comment 


community  day  programs  for  neglected 
or  delinquent  children,  and  transitional 
projects;  (2)  characteristics  of 
participants,  including  age.  gender,  and 
ethnicity;  (3]  the  number  of 
participants — in  neglected,  delinquent, 
or  adult  correctional  institutions,  or 
community  day  programs — each  by  type 
of  instructional  or  support  service 
received:  (4)  the  number  of  participants 
with  handicapping  conditions;  and  (5) 
other  information  as  may  be  requested 
by  the  Secretary. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Executive  Order  12606 — ^The  Family 

The  Secretary  certifies  that  these 
proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12606  and  that  they  do  not  have  a 
significant  negative  impact  on  family 
formation,  maintenance,  and  general 
well-being.  To  the  contrary,  the  program 
provides  educational  and  support 
services  for  children  removed  from 
families  because  of  delinquency  or 
neglect  and  supports  activities  that 
facilitate  children’s  return  to  family  and 
local  school  programs. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  these  proposed  regulations 
would  affect  only  States  and  State 
agencies,  the  regulations  would  not  have 
an  impact  on  small  entities.  States  and 
State  agencies  are  not  defined  as  “small 
entities”  in  the  Regulatory  Flexibility 
Act. 

Paperwork  Reduction  Act  of  1980 

Sections  203.21,  203.30,  203.44,  203.46, 
and  203.52  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  for  its  review. 
(44  U.S.C.  3504(h).) 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  James  D.  Houser. 


Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2043, 400  Maryland  Avenue  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Part  203 

Education,  Education  of 
disadvantaged.  Elementary  and 
secondary  education.  Grant  programs — 
education,  Juvenile  delinquency. 
Neglected,  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.013 — Chapter  1  Program  for 
Neglected  or  Delinquent  Children.) 

Dated:  November  29, 1988. 

Lauro  F.  Cavazos, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  Part  203  to  read 
as  follows: 

PART  203— CHAPTER  1  PROGRAM 
FOR  NEGLECTED  OR  DEUNQUENT 
CHILDREN 


Sec. 

203.1  What  is  the  Chapter  1  Program  for 
Neglected  or  Delinquent  Children? 

203.2  Who  is  eligible  for  a  grant? 

203.3  Who  is  eligible  for  a  subgrant? 

203.4  What  kind  of  activities  may  be 
assisted? 

203.5  What  regulations  apply? 

203.6  What  definitions  apply? 

203.7-203.9  (Reserved) 

Subpart  B— How  Does  a  State  Apply  for  a 

Grant? 

203.10  What  assurances  must  a  State  submit 
to  receive  a  grant? 

203.11-203.19  [Reserved] 

Subpart  C — How  Does  the  Secretary 

Determine  the  Amount  of  a  Grant? 

203.20  How  does  the  Secretary  determine 
the  amount  of  a  grant  to  an  SEA? 

203.21  How  does  the  Secretary  determine 
the  amount  of  a  State  agency  grant? 


203.22  What  funds  are  available  for  an  SEA 
to  carry  out  its  responsibilities? 
203.23-203.29  [Reserved) 

Subpart  D— How  Does  a  State  Agency 
Apply  For  and  Receive  a  Subgrant? 

203.30  How  does  a  State  agency  apply  for  a 
Bubgrant? 

203.31  What  are  the  State  agency  needs 
assessment  requirements? 

203.32  Under  what  conditions  does  an  SEA 
approve  a  State  agency’s  application? 

203.33-203.39  [Reserved] 

Subpart  E— What  Post-Award  Conditions 
Must  Be  Met  by  a  State  Agency? 

203.40  What  costs  are  allowable? 

203.41  What  is  the  maintenance  of  effort 
requirement? 

203.42  Under  what  circumstances  may  an 
SEA  waive  the  maintenance  of  effort 
requirement? 

203.43  What  is  the  supplement-not-supplant 
requirement  that  applies  to  the  program? 

203.44  What  is  included  in  the  records  of 
transferred  students? 

203.45  How  may  personnel  be  assigned 
supervisory  duties? 

203.46  What  are  the  requirements  for 
evaluating  and  reporting  project  results? 

203.47-203.49  [Reserved] 

Subpart  F— What  Are  Other  State 
Responsibilities  for  the  Program? 

203.50  Does  a  State  have  authority  to  issue 
State  regulations  for  the  program? 

203.51  How  can  State  personnel  paid  with 
Chapter  1  funds  be  assigned  to  State 
programs? 

203.52  What  complaint  procedures  must  an 
SEA  adopt? 

203.53-203.59  [Reserved] 

Authority:  20  U.S.C.  1232(b)(2).  (5).  2721(a), 
2724(b),  2728  (a),  (b),  (d),  2729(b),  2801-2804, 
2811-2812,  2824  (a),  (b),  2831(a),  2835  (a),  (d), 
2838  (a),  (b),  (c),  2851,  2853,  2891,  unless 
otherwise  noted. 


§  203.1  What  is  the  Chapter  1  Program  for 
Neglected  or  Delinquent  Children? 

Under  the  Chapter  1  Program  for 
Neglected  or  Delinquent  Children,  the 
Secretary  provides  Federal  financial 
assistance  for  projects  designed  to  meet 
the  special  educational  needs  of 
neglected  or  delinquent  children — 

(a)  In  institutions  for  neglected 
children; 

(b)  In  institutions  for  delinquent 
children; 

(c)  Attending  community  day 
programs  for  neglected  or  delinquent 
children;  and 

(d)  In  adult  correctional  institutions. 
(Authority:  20  U.S.C.  2802(a)) 

§  203.2  Who  is  eligible  for  a  grant? 

The  Secretary  provides  funds  under 
this  part  to  State  educational  agencies 
(SEAs)  for  State  agencies  directly 
responsible  for  providing  free  public 


Subpart  A— General 


Subpart  A— General 
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education  for  children  referred  to  in 
§  203.1. 

(Authority:  20  U.S.C.  2801(a)) 

§  203.3  Who  is  eligible  for  a  subgrant? 

(a)  A  State  agency  that  is  responsible 
for  providing  free  public  education  for 
children  in  institutions  for  neglected  or 
delinquent  children,  children  attending 
community  day  programs  for  neglected 
or  delinquent  children,  or  children  in 
adult  correctional  institutions  is  eligible 
to  receive  a  subgrant  under  this  part. 

(b)  The  SEA  shall  annually  notify 
each  eligible  State  agency  of  the  amount 
of  funds  the  State  agency  is  eligible  to 
receive  under  the  Chapter  1  Neglected 
or  Delinquent  Program. 

(Authority:  20  U.S.C  2801  (a),  (b)) 

§  203.4  What  kind  of  activities  may  be 
assisted? 

Under  the  Chapter  1  Neglected  or 
Delinquent  Program,  the  Secretary 
makes  payment  to  SEAs  to  assist  State 
agencies  in  conducting — 

(a)  Programs  and  projects  that  are 
designed  to  meet  the  special  educational 
needs  of  children  in  institutions  for 
neglected  or  delinquent  children, 
children  attending  community  day 
programs  for  neglected  or  delinquent 
children,  and  children  in  adult 
correctional  institutions;  and 

(b)  Projects  that  facilitate  the 
transition  of  children  from  State 
institutions  for  neglected  or  delinquent 
children  into  programs  operated  by  local 
educational  agencies  (L^s). 

(Authority:  20  U.S.C.  2802(a).  2803(a)) 

§  203.5  What  regulations  apply? 

The  following  regulations  apply  to  the 
Chapter  1  Neglected  or  Delinquent 
Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  Part  76  (Stote- 
Administered  Programs)  as  follows: 

(i)  Subpart  A  [General), 

(ii)  Sections  76.125  through  76.137 
(Consolidated  Grant  Applications  for 
Insular  Areas). 

(iii)  Subpart  E  [How  a  Subgrant  is 
Made  to  an  Applicant). 

(ivi)  Subpart  F  [What  Conditions  Must 
Be  Met  by  the  State  and  Its 
SubgranteesT),  except  for  §  §  76,650 
through  76.662  (Participation  of  Students 
Enrolled  in  Private  Schools). 

(v)  Subpart  G  [What  Are  the 
Administrative  Responsibilities  of  the 
State  and  Its  SubgranteesT),  except  for 
§  76.722  (Other  responsibilities  of  the 
State). 

(vi)  Subpart  H  [What  Procedures 
Does  the  Secretary  Use  to  Get 
Compliance?). 


(2)  34  CFR  Part  77  [Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  78  [Education  Appeal 
Board). 

(4)  34  CFR  Part  80  [Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  unless  a  State 
formally  adopts  its  own  written  hscal 
and  administrative  requirements  for 
expending  and  accounting  for  all  funds 
received  by  SEAs  and  L^s  under  this 
part.  These  requirements  must  be 
available  for  Federal  inspection  and 
must — 

(i)  Be  sufficiently  speciHc  to  ensure 
that  funds  received  under  this  part  are 
used  in  compliance  with  all  applicable 
statutory  and  regulatory  provisions; 

(ii)  Result  in  the  efficient  and  effective 
administration  of  programs  under  this 
part; 

(iii)  Ensure  that  funds  received  under 
this  part  are  only  spent  for  reasonable 
and  necessary  costs  of  operating 
programs  under  this  part;  and 

(iv)  Ensure  that  funds  received  under 
this  part  are  not  used  for  general 
expenses  required  to  carry  out  other 
responsibilities  of  State  or  local 
governments. 

(b)  The  regulations  in  this  Part  203. 
(Authority:  20  U.S.C.  2831(a)) 

§  203.6  What  definitions  apply? 

(a)  Definitions  in  the  Act.  The 
following  terms  used  in  this  part  are 
defined  in  section  1471  of  the  Act: 

Average  daily  attendance. 

Average  per  pupil  expenditure. 

Construction. 

Current  expenditures. 

Equipment. 

Free  public  education. 

Local  educational  agency. 

Parent. 

Secretary. 

State. 

State  educational  agency. 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
deHned  in  34  CFR  77.1: 

GEPA. 

Grant. 

Nonprofit. 

Private. 

Project. 

Supplies. 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

“Act”  means  Chapter  1  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended. 

“Adult  correctional  institution”  means 
a  facility  in  which  persons  are  confined 
as  a  result  of  a  conviction  of  a  criminal 
offense,  including  persons  under  21 
years  of  age. 

“Children”  means — 


(a)  Persons  up  to  age  21  who  are 
entitled  to  a  free  public  education  not 
above  grade  12;  and 

(b)  Preschool  children. 

“Community  day  program”  means,  as 

determined  by  the  SEA,  a  regular 
program  of  instruction  provided  by  a 
State  agency  at  a  community  day  school 
operated  specifically  for  neglected  or 
delinquent  children. 

“ECIA”  means  the  Education 
Consolidation  and  Improvement  Act  of 
1981. 

“Fiscal  year”  means  the  Federal  fiscal 
year — a  period  beginning  on  October  1 
and  ending  the  following  September 
30 — or  another  12-month  period 
normally  used  by  the  SEA  for 
recordkeeping. 

“Institution”  means  either  an 
institution  for  neglected  children  or  an 
institution  for  delinquent  children,  or  an 
adult  correctional  institution. 

“Institution  for  delinquent 
children”means,  as  determined  by  the 
SEA,  a  public  or  private  residential 
facility  that  is  operated  for  the  care  of 
children  who — 

(a)  Have  been  determined  to  be 
delinquent  or  in  need  of  supervision; 
and 

(b)  Have  had  an  average  length  of 
stay  in  the  institution  of  at  least  30  days. 

“Institution  for  neglected  children” 
means,  as  determined  by  the  SEA,  a 
public  or  private  residential  facility, 
other  than  a  foster  home,  that  is 
operated  for  the  care  of  children  who — 

(a)  Have  been  conunitted  to  the 
institution  or  voluntarily  placed  in  the 
institution  under  applicable  State  law 
because  of  abandonment,  neglect,  or 
death  of  the  parents  or  guardians;  and 

(b)  Have  had  an  average  length  of 
stay  in  the  institution  of  at  least  30  days. 

“Regular  program  of  instruction” 
means  an  educational  program  (not 
beyond  grade  12)  in  an  institution  or  a 
commimity  day  program  for  neglected  or 
delinquent  children  that  consists  of 
classroom  instruction  in  basic  school 
subjects  such  as  reading,  mathematics, 
and  vocationally  oriented  subjects,  and 
that  is  supported  by  non-Federal  funds. 
Neither  the  manufacture  of  goods  within 
the  institution  nor  activities  related  to 
institutional  maintenance  are 
considered  classroom  instruction. 

“State  agency”  means  an  agency  of 
State  government  directly  responsible 
for  the  free  public  education  of  children 
in  institutions  for  neglected  or 
delinquent  children  or  in  adult 
correctional  institutions,  or  in 
community  day  programs  for  neglected 
or  delinquent  children.  Although  the 
term  generally  refers  to  an  agency  other 
than  an  SEA,  the  term  includes  an  SEA 
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that  receives  a  specific  State 
appropriation  for  the  education  of 
neglected  or  delinquent  children  but 
transfers  the  funds  to  another  agency 
that  has  responsibility  for  providing  the 
educational  services.  The  educational 
services  may  be  provided  in  schools 
operated  by  the  SEA  or  the  State  agency 
or  schools  under  contract  or  other 
arrangement  with  the  SEA  or  the  State 
agency. 

(Authority;  20  U.S.C.  2831(a),  2891;  H.R.  Rept. 
567, 100th  Cong.,  2d  Sess.  339  (1988)  (Conf. 
Rept.)) 

$§203.7-203.9  [Reserved] 

Subpart  B— How  Does  a  State  Apply 
for  a  Grant? 

$  203.10  What  assurances  must  a  State 
submit  to  receive  a  grant? 

(a)  A  State  that  wishes  to  receive  fund 
under  this  part  for  State  agency  projects 
designed  to  meet  the  special  educational 
needs  of  neglected  or  delinquent 
children  shall  submit  to  the  Secretary, 
through  its  SEA,  assurances  that  the 
SEA  will— 

(1)  Meet  the  requirements  in  section 
435(b)  (2)  and  (5)  of  the  General 
Education  Provisions  Act  (GEPA) 
relating  to  fiscal  control  and  fund 
accounting  procedures; 

(2)  Carry  out  the  evaluation 
requirements  in  §  203.46;  and 

(3)  Ensure  that  its  State  agencies 
comply  with  all  applicable  statutory  and 
regulatory  requirements. 

(b)  The  assurances  submitted  under 
paragraph  (a)  of  this  section  remain  in 
effect  for  the  duration  of  the  SEA’s 
participation  in  programs  under  this 
part. 

(Authority:  20  U.S.C.  1232d(b)  (2),  (5),  2729  (b), 
(a),  (d).  2838(c)) 

§§203.11-203.19  [Reserved] 

Subpart  C— How  Does  the  Secretary 
Determine  the  Amount  of  a  Grant? 

§  203.20  How  does  the  Secretary 
determine  the  amount  of  a  grant  to  an 
SEA? 

(a)  This  Secetary  annually  determines 
the  amount  of  funds  under  this  part  that 
State  agencies  in  a  State  are  eligible  to 
receive  in  accordance  with  sections 
1241(b)  and  1291  of  the  Act. 

(b)  TTie  Secretary  annually  notiHes  the 
S^  of  the  amount  each  State  agency  is 
eligible  to  receive  under  this  part. 
(Authority:  20  U.S.C.  2801(b),  2811) 

§  203.21  How  does  the  Secretary 
determine  the  amount  of  a  State  agency 
grant? 

(a)  Amounts  of  grants.  The  Secretary 
determines  the  amount  of  a  State  agency 


grant  according  to  section  1241  of  the 
Act  and  the  following  data: 

(1)  Average  daily  attendance  data, 
determined  according  to  the  provisions 
of  paragraph  (c)  of  this  section,  in  the 
schools  operated  or  supported  by  the 
State  agencies  in  the  State,  including 
community  day  schools  for  neglected  or 
delinquent  children. 

(2)  The  applicable  average  per  pupil 
expenditure  data. 

(3)  The  amount  appropriated  for 
programs  for  neglected  and  delinquent 
children  for  the  relevant  fiscal  year. 

(b)  Determination  of  average  daily 
attendance.  (1)  Average  daily 
attendance  is  computed  for  each 
institution  or  community  day  program 
serving  neglected  or  delinquent  children 
by— 

(1)  Calculating  from  daily  attendance 
records  the  total  number  of  days  of 
attendance  of  children  in  the  regular 
educational  program,  as  deHned  in 

S  203.6(c),  during  the  most  recently 
completed  school  year,  and 

(ii)  Dividing  that  total  by  180. 

(2)  For  the  purpose  of  computing 
average  daily  attendance — 

(i)  A  child  is  counted  as  being  in  a  full 
day  of  attendance  for  each  day  the  child 
attends  the  regular  educational  program 
for  three  or  more  hours;  and 

(ii)  A  child  is  counted  as  being  in  one- 
half  day  of  attendance  for  each  day  the 
child  attends  the  regular  educational 
program  for  at  least  one  hour,  but  less 
than  three  hours. 

(3)  To  be  counted  in  average  daily 
attendance,  a  child  must  be — 

(i)  One  for  whom  a  State  agency  is 
providing  a  free  public  education;  and 

(ii)  Enrolled  for  at  least  10  hours  a 
week  in  a  regular  educational  program 
for  which  daily  attendance  records  are 
kept. 

(4)  Neglected  or  delinquent  children 
under  this  part,  who  are  eligible  for 
programs  for  handicapped  children 
under  34  CFR  Part  302,  may  be  counted 
for  grant  determinations  under  both 
programs  and  may  be  served  under  both 
programs. 

(Authority:  20  U.S.C.  2801(b)) 

§203.22  What  funds  are  available  for  an 
SEA  to  carry  out  its  responsibilities? 

(a)  Except  for  programs  under  Part  C 
of  Chapter  1,  an  SEA  shall  use  funds 
received  under  section  1404(a)  of  the  Act 
for  the  proper  and  efficient  performance 
of  its  duties  under  Chapter  1. 

(b)  The  SEA  may  use  not  more  than  15 
percent  of  the  funds  referred  to  in 
paragraph  (a)  of  this  section  for  indirect 
costs. 

(Authority:  20  U.S.C.  2824  (a),  (b)) 


§§  203.23-203.29  [Reserved] 

Subpart  D— How  Does  a  State  Agenqf 
Apply  for  and  Receive  a  Subgrant? 

§  203.30  How  does  a  State  agency  apply 
for  a  subgrant? 

(a)  A  State  agency  shall  submit  an 
application  to  Ae  SEA  for  a  period  of 
not  more  than  three  fiscal  years. 

(b)  The  application  submitted  by  the 
State  agency  must  include  the  following: 

(1)  A  description  of  the  procedures  to 
be  used  conduct  an  annual  assessment 
of  educational  needs  that  meets  the 
requirements  of  §  203.31. 

(2)  A  description  of  the  project  to  be 
conducted,  including  a  budget  for  the 
initial  project  year. 

(3)  Data  showing  that  the  State  agency 
has  maintained  fiscal  effort  as  required 
by  §  203.41. 

(4)  Other  information  the  SEA  may 
request. 

(c)  A  State  agency  shall  annually 
update  an  application  that  has  been 
approved  for  more  than  one  year  by 
submitting  the  following  information  to 
the  SEA: 

(1)  Data  showing  that  the  State  agency 

has  maintained  fiscal  efiort  as  required 
by  S  203.41.  ! 

(2)  A  budget  for  the  expenditure  of 
funds  received  under  this  part. 

(d)  If  there  are  substantial  changes  in 
the  numbers  or  the  needs  of  children  to 
be  served  or  the  services  to  be  provided, 
the  State  agency  shall  submit  a 
description  of  the  changes  to  the  SEA. 

(Authority:  20  U.S.C.  2721(a).  2724(b),  2728  (a), 
(b).(d).2802(a).  (c)) 

$  203.31  What  are  the  State  agency  needs 
asseasment  requirements? 

A  State  agency  may  receive  funds 
under  this  part  only  if  it  conducts  an 
annual  assessment  of  all  children  in 
eligible  institutions  to— 

(a)  Identify  the  special  educational 
needs  of  children  in  the  institutions  and 
children  attending  community  day 
programs  for  neglected  or  delinquent 
children; 

(b)  Identify  the  general  instructional 
areas  on  which  the  program  will  focus; 

(c)  Select  for  participation  those 
children  with  the  greatest  need  for 
special  assistance;  and 

(d)  Determine  the  special  needs  of 
participating  children  with  sufficient 
specificity  to  ensure  concentration  on 
those  needs. 

(Authority:  20  U.S.C.  2724(b)) 

§  203.32  Under  what  conditions  does  an 
SEA  approve  a  State  agency’s  application? 

(a)  An  SEA  shall  approve  a  State 
agency’s  application  for  funds  under  this 
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part  if  that  application  meets  the 
requirements  under  §§203.30  and  203.31. 

[b]  An  SEA  may  approve  an 
application  for  a  grant  to  a  State  agency 
for  one  year  or  for  a  period  of  up  to 
three  years  if  a  State  agency  operates 
programs  for  children  who  participate 
for  more  than  one  year. 

(c)  SEA  approval  of  an  application 
under  paragraph  (a)  of  this  section  does 
not  relieve  the  State  aency  of  its 
responsibility  to  comply  with  all 
applicable  requirements. 

(Authority:  20  U.S.C.  2602  (a),  (c)) 

§§203.33-203.39  [Reserved] 

Subpart  E— What  Post-Award 
Conditions  Must  Bo  Met  by  a  State 
Agency? 

§  203.40  What  costs  are  allowable? 

(a)  A  State  agency  shall  use  funds 
under  this  part  only  for  programs  and 
projects  (including  the  acquisition  of 
equipment  and.  if  necessary,  the 
construction  of  school  facilities}  that  are 
designed  to — 

[1]  Meet  the  special  educational  needs 
of  children  in  institutions  for  neglected 
or  delinquent  children,  children 
attending  community  day  programs  for 
neglected  or  delinquent  children,  or 
children  in  adult  correctional 
institutions;  and 

(2)  Support  educational  services 
supplemental  to  the  basic  education  of 
neglected  or  delinquent  children  that 
must  be  provided  by  the  State. 

(b) (l]  A  State  agency  may  reserve  10 
percent  or  less  of  the  ^ds  it  receives 
for  any  fiscal  year  under  section  1241  of 
the  Act  for  projects  designed  to 
facilitate  the  transition  of  children  from 
State  institutions  or  community  day 
programs  for  neglected  or  delinquent 
children  into  locally  operated 
elementary  and  secondary  education 
programs. 

(2)  The  services  provided  from  the 
funds  reserved  under  paragraph  (b)(l]  of 
this  section  may  include,  but  are  not 
limited  to,  the  following: 

(i)  Supplemental  instruction  to 
improve  achievement  in  basic  and  more 
advanced  skills. 

(ii)  Counseling — educational,  family, 
and  personal. 

(iii)  The  services  of  persons  with 
special  responsibilities  to  act  on  behalf 
of  individual  children  (ombudspersons). 

(iv)  Tutoring. 

(v)  Re-entry  orientation  programs. 

(3)  Projects  funded  under  paragraph 
(b)(l}  of  this  section  may  be  conducted 
directly  by  the  State  agency,  or  by 
contracts  or  other  arrangements  with 
one  or  more  of  the  following: 

(i)  One  or  more  LEAs. 


(ii)  Other  public  agencies. 

(iii)  Private,  nonproRt  organizations. 

(4)  The  special  educational  services 

funded  under  paragraph  (b)  of  this 
section  shall  be  provided  to  neglected  or 
delinquent  children  in  schools  other 
than  those  operated  for  children  in  State 
institutions  or  community  day  programs 
for  neglected  or  delinquent  children. 
(Authority:  20  U.S.C.  2802(a],  2803) 

§203.41  What  Is  the  maintenance  Of  effort 
requirement? 

(a)(1)  Basic  standard.  Except  as 
provided  in  paragraph  (b)  of  Ais  section, 
an  SEA  shall  pay  a  State  agency  its 
allocation  of  funds  imder  this  part  if  the 
SEA  finds  that  either  the  combined 
Hscal  effort  per  student  or  the  aggregate 
expenditures  of  State  funds  with  respect 
to  the  provision  of  free  public  education 
by  the  State  agency  for  the  preceding 
fiscal  year  was  not  less  than  90  percent 
of  the  combined  fiscal  effort  per  student 
or  the  aggregate  expenditures  for  the 
second  preceding  fiscal  year. 

(2)  Meaning  of  "preceding  fiscal 
year. "  For  piuposes  of  determining 
maintenance  of  efiort  the  “preceding 
fiscal  year”  is  the  Federal  fiscal  year  or 
the  twelve-month  fiscal  period  most 
commonly  used  in  a  State  for  official 
reporting  purposes  prior  to  the  beginning 
of  the  Federal  fiscal  year  in  which  funds 
are  available. 

Example:  For  funds  first  made  available  on 
July  1, 1989,  if  a  State  is  using  the  Federal 
fiscal  year,  the  "preceding  fiscal  year"  is 
Federal  fiscal  year  1988  (which  b^an  on 
October  1, 1987)  and  the  "second  preceding 
fiscal  year”  is  fiscal  year  1987  (which  began 
on  October  1, 1906).  If  a  State  is  using  a  fiscal 
year  that  begins  on  July  1, 1969,  the 
"preceding  fiscal  year”  is  the  twelve-month 
period  ending  on  June  20, 1988  and  the 
"second  preceding  fiscal  year”  is  the  period 
ending  on  ]ime  20, 1987. 

(3)  Expenditures. — (i)  To  be 
considered.  In  determining  a  State 
agency’s  compliance  with  the 
maintenance  of  efifort  requirement  the 
SEA  shall  consider  the  State  agency’s 
expenditures  from  State  funds  for  free 
public  education.  These  include 
expenditures  for  instructional  staff 
salaries,  supplies,  and  materials. 

(ii)  Not  to  be  considered.  The  SEA 
may  not  consider  the  following 
expenditures  in  determining  a  State 
agency's  compliance  with  die 
maintenance  of  effort  requirement: 

(A)  Any  expenditures  related 
primarily  to  the  care  of  children  in 
institutions  rather  than  for  fi«e  public 
education. 

(B)  Any  expenditures  for  community 
services,  capital  outlay,  or  debt  service. 

(C)  Any  expenditures  from  funds 
provided  under  Chapter  1  and  Chapter  2 


of  Title  I  of  the  Act  or  Chapters  1  and  2 
of  the  ECLA. 

(b)  Failure  to  maintain  effort.  (1)  If  a 
State  agency  fails  to  maintain  effort  and 
a  waiver  under  §  203.42  is  not  granted, 
the  SEA  shall  reduce  the  State  agency’s 
allocation  of  funds  under  this  part  in  the 
exact  proportion  by  which  the  State 
agency  fails  to  meet  90  percent  of  both 
the  combined  fiscal  effort  per  student 
and  aggregate  expenditures  (using  the 
measure  most  favorable  to  the  State 
agency)  for  the  second  preceding  fiscal 
year. 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  in  which  the 
State  agency  failed  to  maintain  effort 
the  SEA  shall  consider  the  State 
agency’s  fiscal  efiort  for  the  second 
preceding  fiscal  year  to  be  no  less  than 
90  percent  of  the  combined  fiscal  efiort 
per  student  or  aggregate  expenditures 
(using  the  measure  most  favorable  to  the 
State  agency)  for  the  third  preceding 
fiscal  year. 

Example:  In  Federal  fiscal  year  1990,  a 
State  agency  fails  to  maintain  efiort  because 
its  fiscd  efiort  in  the  preceding  fiscal  year 
(1988)  is  less  than  90  percent  of  its  fis^ 
efiort  in  the  second  preceding  fiscal  year 
(1987).  In  assessing  whether  the  State  agency 
maintained  effort  during  the  next  fiscal  year 
(1991),  the  SEA  may  consider  the  State 
agency’s  expenditures  for  the  second 
preceding  fiscal  year  (1988)  (the  year  that 
caused  the  State  agency’s  failure  to  maintain 
effort)  to  be  no  less  than  90  percent  of  the 
State  agency's  expenditures  in  the  prior  fiscal 
year  (1987). 

(Authority:  20  U.S.a  2728(a).  2602(a)) 

§  203.42  Under  wtiat  drcumstances  may 
an  SEA  waive  the  maintenance  of  effort 
requirement? 

(a) (1)  An  SEA  may  waive,  for  one 
fiscal  year  only,  the  maintenance  of 
effort  requirement  in  §  203.41  if  the  SEA 
determines  that  a  waiver  would  be 
eqtiitable  due  to  exceptional  or 
imcontrollable  circumstances.  These 
circumstances  include  but  are  not 
limited  to  the  following: 

(1)  A  natural  diaster. 

(ii)  A  precipitous  and  unforeseen 
decline  in  the  financial  resources  of  the 
State  agency. 

(2)  An  SEA  may  not  consider  tax 
initiatives  or  referenda  to  be  exceptional 
or  uncontrollable  circumstances. 

(b) (1)  If  the  SEA  grants  a  waiver 
under  paragraph  (a)  of  this  section,  the 
SEA  shall  not  reduce  the  amount  of 
funds  under  this  part  the  State  agency  is 
otherwise  entitled  to  receive. 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  for  which  the 
waiver  was  granted,  the  SEA  shall 
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consider  the  State  agency’s  Hscal  effort 
for  the  second  preceding  Hscal  year  to 
be  no  less  than  90  percent  of  the 
combined  fiscal  effort  per  student  or 
aggregate  expenditures  (using  the 
measure  most  favorable  to  the  State 
agency]  for  the  third  preceding  Hscal 
year. 

Example:  In  fiscal  year  1990,  a  State 
agency  secures  a  waiver  because  its  fiscal 
effort  in  the  preceding  year  (1988)  is  less  than 
90  percent  of  its  fiscal  effort  in  the  second 
preceding  fiscal  year  (1987)  due  to 
exceptional  or  uncontrollable  circumstances. 

In  assessing  whether  the  State  agency 
maintained  effort  during  the  next  Hscal  year 
(1991),  the  SEA  may  consider  the  State 
agency's  expenditures  for  the  second 
preceding  fiscal  year  (1988)  (the  year  for 
which  the  State  agency  needed  a  waiver)  to 
be  no  less  than  90  percent  of  the  State 
agency's  expenditures  in  the  prior  fiscal  year 
(1987). 

(Authority:  20  U.S.C.  2728(a),  2802(a)) 

§  203.43  What  la  the  8upplement*not> 
supplant  requirement  that  applies  to  the 
program? 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  a  State  agency  may 
use  funds  available  under  this  part  only 
to  supplement  and,  to  the  extent 
practical,  increase  the  level  of  non- 
Federal  funds  that  would,  in  the  absence 
of  funds  under  this  part,  be  made 
available  for  the  education  of  pupils 
participating  in  projects  fimded  under 
this  part,  and  in  no  case  may  funds 
available  under  this  part  be  used  to 
supplant  those  non-Federal  funds. 

(b)  To  meet  the  requirement  in 
paragraph  (a)  of  this  section,  a  State 
agency  is  not  required  to  provide 
services  under  this  part  through  use  of  a 
particular  instructional  method  or  in  a 
particular  instructional  setting. 

(c)  A  State  agency  may  exclude,  for 
the  purpose  of  determining  compliance 
with  the  supplement-not-supplant 
requirement  in  paragraph  (a)  of  this 
section.  State  and  local  funds  spent  to 
carry  out  special  programs  that  the 
Secretary  has  determined,  in  advance 
and  in  writing,  meet  the  requirements  of 
section  1018(d}(l)(B}  of  the  Act. 

(d)  For  the  purposes  of  determining 
compliance  with  paragraph  (a)  of  this 
section,  a  program  under  this  part  will 
be  considered  supplementary  to  the 
regular  education  program  on  the  basis 
of  the  number  of  hours  students  receive 
instruction  from  State  sources 
regardless  of  the  subject  areas  of 
instruction. 

Example:  The  regular  program  of 
instruction  in  an  institution  provides  classes 
with  State  funds  in  English,  mathematics,  and 
vocational  education.  Each  student  receives 
three  hours  of  instruction  each  day.  The 
Chapter  1  program  provides  a  remedial 


reading  class  for  children  selected  to  receive 
Chapter  1  services.  Although  reading  is  not 
part  of  the  regular  program  of  instruction,  the 
Chapter  1,  remedial  reading  class  is 
supplemental  to  the  regular  program  because 
the  Chapter  1  services  provides  additional 
instructional  time  for  participating  children. 
(Authority:  20  U.S.C.  2728  (b).  (d).  2802  (a), 

(c)) 

§  203.44  What  is  Included  in  the  records  of 
transferred  students? 

A  State  agency  shall  include  any 
individualized  education  plans  in  the 
records  of  students  who  transfer  to 
another  State  or  local  educational 
agency. 

(Authority:  20  U.S.C.  2802(c)) 

§  203.45  How  may  personnel  be  assigned 
supervisory  duties? 

(a)  A  State  agency  may  assign 
personnel  paid  entirely  with  funds 
available  under  this  part  to  limited 
supervisory  duties  that  may  provide 
some  benefit  to  children  not 
participating  in  the  Chapter  1  project 
if — 

(1)  Similarly  situated  personnel  at  the 
same  site,  who  are  not  paid  with  funds 
available  under  this  part,  are  assigned 
these  duties;  and 

(2)  The  time  spent  by  Chapter  1 
personnel  on  these  duties  does  not 
exceed  the  least  of  the  following: 

(i)  The  proportion  of  total  work  time 
that  similarly  situated  non-Chapter  1 
personnel  at  the  same  site  spend 
performing  these  duties. 

(ii)  One  period  per  day. 

(iii)  Sixty  minutes  per  day. 

(b)  The  amount  of  time  referred  to  in 
paragraph  (a)(2)  of  this  section  may  be 
calculated  on  a  daily,  weekly,  monthly, 
or  annual  basis. 

(c)  The  limited  supervisory  duties  in 
paragraph  (a)  of  this  section  need  not  be 
limited  to  classroom  instruction  and 
may  include  but  are  not  limited  to  the 
following: 

(1)  Supervision  of  halls,  playgrounds, 
lunchrooms,  study  halls,  bus  loading  and 
unloading,  and  homerooms. 

(2)  Participation  as  a  member  of  a 
school  curriculum  committee. 

(3)  Participation  in  the  selection  of 
regular  curriculum  materials  and 
supplies. 

(Authority:  20  U.S.C.  2853;  H.R.  Rept.  95. 

100th  Cong.,  1st  Sess.  34-35  (1987)) 

S  203.46  What  are  tha  raquirementa  for 
avaluating  and  reporting  project  results? 

(a)  State  agency  evaluations.  (1)  A 
State  agency  that  receives  funds  under 
this  part  shall  annually  conduct  an 
evaluation  to  determine  the  impact  of 
the  project  on  the  ability  of  the 
participants  to — 


(1)  Maintain  and  improve  their 
educational  achievement; 

(ii)  Maintain  school  credit  in 
compliance  with  State  requirements; 
and 

(iii)  Make  the  transition  to  regular  or 
special  education  programs  operated  by 
LEAs. 

(2)  If  an  evaluation  shows  that  a 
project  is  not  making  substantial 
progress  in  meeting  the  goals  in 
paragraph  (a)(1)  of  this  section,  the  State 
agency  shall  make  changes  in  the 
project,  with  the  approval  of  the  SEA. 
that  will  enable  the  project  to  meet 
those  goals. 

(b)  SEA  evaluation.  (1)  An  SEA  shall 
conduct  an  evaluation  of  programs 
under  this  part  that  is  based  on  State 
agency  data  collected  under  paragraph 
(a)  of  this  section  at  least  once  every 
two  years. 

(2)  The  SEA  shall  inform  its  State 
agencies,  in  advance,  of  the  speciffc 
data  that  will  be  needed  and  how  the 
data  may  be  collected. 

(3)  The  SEA  shall — 

(i)  By  a  date  established  by  the 
Secretary,  submit  the  results  of  that 
evaluation  to  the  Secretary;  and 

(ii)  Make  public  the  results  of  that 
evaluation. 

(c)  Performance  report.  (1)  An  SEA 
shall — 

(1)  Collect  data  specified  in  the  Act 
and  by  the  Secretary  in  the  SEA’s 
performance  report;  and 

(ii)  Submit  those  data  to  the  Secretary. 

(2)  A  State  agency  receiving  funds 
under  this  part  shall  provide  to  the  SEA 
any  data  needed  by  the  SEA  to  complete 
its  performance  report. 

(d)  Average  daily  attendance.  On  a 
date  specified  by  the  Secretary  each 
year,  the  SEA  shall  submit  to  the 
Secretary  the  average  daily  attendance 
data  required  under  §  203.21(a). 
(Authority:  20  U.S.C.  2729(b).  2802(d),  2835 

(a) ,  (d)) 

§§  203.47-203.49  [Reserved] 

Subpart  F— What  Are  Other  State 
Responsibilities  for  the  Program? 

§  203.50  Does  a  State  have  authority  to 
issue  State  regulations  for  the  program? 

(a)(1)  Except  as  provided  in  paragraph 

(b)  of  this  section.  Chapter  1  does  not 
preempt,  prohibit,  or  encourage  State 
rules,  regulations,  or  policies  issued 
pursuant  to  State  law. 

(2)  If  a  State  issues  rules,  regulations, 
or  policies,  they  may  not  be  inconsistent 
with  the  provisions  of  the  following: 

(1)  The  Chapter  1  statute. 

(2)  The  regulations  in  this  part. 
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(3)  Other  applicable  Federal  statutes 
and  regulations. 

(b)  A  State  may  not  issue  rules, 
regulations,  or  policies  that  limit  a  State 
agency’s  decisions  regarding — 

(1)  Grade  levels  to  be  served; 

(2)  Basic  skill  areas  to  be  addressed; 

(3)  Instructional  settings,  materials,  or 
teaching  techniques  to  be  used; 

(4)  Instructional  staff  to  be  employed, 
as  long  as  this  staff  meets  State 
certification  and  licensing  requirements 
for  education  personnel;  or 

(5)  Other  essential  support  services. 

(c)  Nothing  in  paragraph  (b)  of  this 
section  limits  an  SEA's  authority  to 
review  and  approve  State  agencies’ 
applications  or  to  ensure  that  State 
agencies  use  Chapter  1  funds  in 
accordance  with  all  applicable 
requirements. 

(d)  'The  State  shall  identify  any  State 
rule,  regulation,  or  policy  relating  to  the 
administration  and  operation  of  Chapter 
1  programs,  including  those  based  on 
State  interpretation  of  any  Federal  law, 
regulation,  or  guideline,  as  a  State- 
imposed  requirement. 

Except  as  provided  in 
paragraph  (e)(2]  of  this  section,  if  a  State 
issues  rules  or  regulations  relating  to  the 
administration  and  operation  of  Chapter 
1  programs  funded  under  this  part,  a 
State  committee  of  practitioners  shall 
review  before  publication — 

(A)  Any  proposed  rule  or  regulation  if 
one  is  required  under  State  law;  or 

(B)  Any  Bnal  rule  or  regulation  if  a 
proposed  rule  or  regulation  is  not 
required  by  State  law. 

(ii)  The  State  is  encouraged  to 
convene  the  committee  of  practitioners 
for  the  purpose  of  the  review  required 
imder  paragraph  (e)(l}(i]  of  this  section. 

(2)  In  an  emergency  situation  in  which 
a  rule  or  regulation  must  be  issued 
within  a  limited  time,  the  State — 

(i)  May  issue  a  regulation  without  the 
prior  consultation  required  in  paragraph 

(e)(1)  of  this  section;  and 

(ii)  Shall  immediately  convene  a 
committee  of  practitioners  to  review  the 


emergency  regulation  prior  to  issuance 
in  final  form. 

(3) (i)  The  committee  of  practitioners 
must  include — 

(A)  Administrators; 

(B)  Teachers;  and 

(C)  Parents. 

(ii)  The  majority  of  the  committee 
must  be  representatives  of  State 
agencies. 

(4)  SEAs  are  encouraged  to  request 
from  appropriate  organizations 
recommendations  for  membership  on 
the  committee. 

(Authority:  20  U.S.C.  2851;  H.R.  Rept.  95. 

100th  Cong.,  Ist  Sess.  34  (1987)) 

§  203.51  How  can  State  pereonnei  paid 
with  Chapter  1  funds  be  assigned  to  State 
programs? 

(a)  As  provided  in  paragraph  (b)  of 
this  section,  an  SEA  may  use  funds 
received  under  $  203.22(a)  to  pay  the 
salary  costs  for  any  employee  assigned 
to  programs  funded  under  this  part  and 
special  State  programs  that  meet  the 
requirements  of  section  1018(d)(1)  of  the 
Act. 

(b)  Salary  costs  are  allowable  charges 
to  funds  received  imder  $  203.22(a)  if  the 
following  conditions  are  met: 

(1)  An  employee’s  assignments  are 
related  to  the  SEA’s  administrative, 
training,  and  technical  assistance 
responsibilities  under  the  programs. 

(2)  The  SEA  maintains 
contemporaneous  time  distribution 
records  reflecting  the  actual  amount  of 
time  the  employee  spends  on  the 
programs. 

(3)  The  time  distribution  records  are 
signed  by  the  employee’s  supervisor. 

(4)  Actual  costs  are  charged  to  the 
programs  on  the  basis  of  the  employee’s 
time  distribution  records. 

(Authority:  20  U.S.C.  2728(d).  2853;  H.R.  Rept. 
95. 100th  Cong..  1st  Sess.  34  (1987)) 

§  203.52  What  complaint  procedures  must 
an  SEA  adopt? 

(a)  Definition  of  a  complaint  For  the 
purpose  of  this  section,  a  complaint  is  a 


signed,  written  statement  that 
includes — 

(1)  An  allegation  that  a  requirement 
applicable  to  a  program  under  this  part 
has  been  violated;  and 

(2)  Information  that  supports  the 
allegation. 

(b)  Who  may  complain.  Any  parent, 
teacher,  or  other  concerned  individual 
or  organization  may  file  a  complaint. 

(c)  Where  to  file.  (1)  Unless  a 
complaint  meets  the  standards  for  a 
direct  complaint  to  the  SEA  under 
paragraph  (d)(2)(iii)  of  this  section,  a 
complaint  must  be  filed  initially  with  the 
appropriate  State  agency. 

(2)  A  complainant  who  is  dissatisfied 
with  the  initial  decision  of  the  State 
agency  may  file  an  appeal  with  the  SEA. 

(d)  Procedures  for  complaint 
resolution.  (1)  An  SEA  shall  develop  and 
implement  written  procedures  to 
govern — 

(1)  Investigation  and  resolution  of 
complaints  by  a  State  agency; 

(ii)  Review  by  the  SEA  of  appeals  of 
complaints  resolved  by  a  State  agency; 
and 

(iii)  Investigation  and  resolution  of 
direct  complaints  filed  with  the  SEA. 

(2)  The  procedures  required  under 
paragraph  (d)(1)  of  this  section  must 
include — 

(i)  Specific  time  limits  for 
investigation  and  resolution  of 
complaints  by  a  State  agency; 

(ii)  Specific  time  limits  for  resolution 
of  direct  complaints  and  appeals  by  the 
SEA;  and 

(iii)  Standards  for — 

(A)  Accepting  direct  complaints  under 
paragraph  (d)(l)(iii)  of  this  section;  or 

(B)  Referring  a  direct  complaint  to  the 
appropriate  State  agency  for  resolution. 

(Authority:  20  U.S.C.  2831(a);  HJt  Rept  567, 
100th  Cong.,  2d  Sess.  341  (1988)  (Conf.  Rept.)) 

§§  203.53-203.59  [Reserved] 

(FR  Doc.  88-27841  Filed  12-1-88: 8:45  am] 
BHJJNQ  CODE  4000-01-M 


